KOHCTUTYLMOHHBIN CY] POCCUNCKON ®EJEPALIUN
HNmenem Poccuiickoii @enepanuu

IMOCTAHOBJIEHHUE
ot 12 uroas 2023 . N 39-11

O AEJY O MIPOBEPKE KOHCTUTYLIMOHHOCTH
IIYHKTA 3 CTATBHU 2, IOAIIYHKTA 2 IIYHKTA 1 CTATHH 8, IYHKTA 2
CTATDbH 307 U IIYHKTA 1 CTATBH 395 F'PA’KIAHCKOI'O KOJIEKCA
POCCUMCKOM ®EJEPALIMHA B CBS3H C )KAJIOBOM
T'PAKJAHUHA B.I. MUXAMJIUKA

Koncturyunonnsiit Cyn Poccuiickoit deneparuu B coctase [Ipeacenarens B.Jl. 3oppkuna,
cyaeit A.1O. bymesa, ['A. T'amxuesa, JI.M. Kapkosoii, C.M. Kazaunnena, C./[. Kuszesa, A.H.
Koxoroga, JI.O. Kpacapuukonoii, C.I1. MaBpuna, H.B. MensuukoBa, B.A. CuBuikoro,

nyn

PYKOBOACTBYSCh cTaTheil 125 (myHkr "a" wactu 4) Konctutyun Poccuiickoit ®eneparnyn,
IIYHKTOM 3 4acTu MEpBOH, YaCTSIMH TPETbEN U YETBEPTOW CTaThu 3, 4acTbiO MEpBOMl craThu 21,
cratbsiMu 36, 47.1, 74, 86, 96, 97 u 99 ®denepasbHOr0O KOHCTUTYLMOHHOro 3akoHa "O
Konctutyunonnom Cyne Poccuiickoit @enepanun”,

paccMOTpel B 3acelaHuy 0e3 MPOBEACHUS CIyIIaHUs J1EJI0 O IPOBEPKE KOHCTUTYLITUOHHOCTH
IIyHKTa 3 cTaThy 2, MOANYHKTA 2 myHKTa 1 crathu 8, myHkra 2 ctarbu 307 u myHkra 1 crateu 395
I'K Poccuiickoit @enepanuu.

[ToBomoM K paccMOTpeHHIO Jella sBWIach anoba rpaxaanuHa B.I. Muxainuka.
OcHOBaHHEM K PaCCMOTPEHHUIO JIeJIa sIBUJIaCh 0OHAPYKUBIIASICS HEOTPEIETICHHOCTh B BOIIPOCE O
TOM, coOTBeTCTBYIOT U KoHctuTynmu Poccuiickoit @enepanuu ocnapuBaeMble 3asiBUTENIEM
3aKOHOIIOJIOXKCHHSL.

3acaymas  cooOmieHue — cyapu-gokimamuuka JI.O.  KpacaBumkoBO#H,  uccienoBaB
IPEJICTaBICHHbIE JOKYMEHThl M HHble Marepuaibl, Konctutyumonusii Cyn Poccuiickoi
®denepaunun

YCTaHOBUII:

1. I'paxxpanun B.I. Muxaiiuk ocriapuBaeT KOHCTUTYLIMOHHOCTD CJIEAYIOLIUX IOJIOKEHUI
I'pasxtanckoro koxekca Poccuiickoit denepanuu:

ITYHKTa 3 cTaTbu 2, COITIaCHO KOTOPOMY K UMYIICCTBECHHBIM OTHOIICHUAM, OCHOBAHHBIM Ha
AIMUHHUCTPATUBHOM HWJIKX MHOM BJIACTHOM NOAYMHCHUH O,I[HOI>'I CTOPOHBI I[perﬁ, B TOM 4YHUCJIC K
HAJIOTOBBIM HW JPYyIrUM q)HHaHCOBBIM U aJMUHHUCTPATUBHBIM OTHOWMICHUAM, TIPAXIAHCKOC
3aKOHOAATCIILCTBO HC IMIPUMCHSACTCA, €CIIM HHOC HC MMPEAYCMOTPCHO 3aKOHOAATCIILCTBOM;,

MOJANYHKTa 2 MyHKTa 1 cTaThu 8 0 TOM, UTO rpa’kJaHCKUE MpaBa U 00sI3aHHOCTH BO3HUKAIOT
U3 aKTOB TOCYJNAPCTBEHHBIX OPraHOB U OPraHOB MECTHOIO CaMOYIPABJICHMs, KOTOPbIE
IIPETYCMOTPEHBI 3aKOHOM B Kaue€CTBE OCHOBAaHMS BO3HMKHOBEHHs TPAaXIAHCKUX MpaB U
00SI3aHHOCTEH;

nyHkTa 2 crarbu 307, B cCHITy KOTOPOTO 00sI3aTeNIbCTBA BO3ZHUKAIOT U3 JOTOBOPOB M JIPYTHX
C/IEJIOK, BCIIE/ICTBHE MPUYUHEHHS Bpe/ia, BCIIEICTBUE HEOCHOBATEILHOTO 000TAIIeHNs, @ TAKKE U3
WHBIX OCHOBaHNM, yKa3aHHbBIX B JaHHOM Konekce;
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nyHkrta 1 crareu 395, yCcTaHAaBIMBAIOIIETO, YTO B CIy4asx HEMPABOMEPHOIO YIEpKaAHUS
ACHCIKHBIX CPCACTB, YKIIOHCHHA OT UX BO3Bpara, HHOM IMMPOCPOYKHU B UX YIIIATC MMOAJICIKAT YILIATEC
MPOLIEHTHI HA CyMMY JI0JIra; pa3Mep MPOLIEHTOB ONpeesiaeTcs KioueBoi craBkoit banka Poccun,
JICWCTBOBABILIEN B COOTBETCTBYIOILLKE MTEPUOBL; 3T IIPABUIIA IPUMEHSIOTCS, €CIIM HHOM pa3smep
MPOLIEHTOB HE YCTAHOBJIEH 3aKOHOM HJIM JOTOBOPOM.

1.1. Pemennem Ksp3puickoro ropoackoro cyaa PecryOnuku TeiBa ot 7 ampens 2021 roga
yaoBieTBopeH uck B.I. Muxaiinuka, siBisttomerocs aasokatoM, Kk MBJ] mo PecnyOonuke TeiBa B
YacTH B3bICKaHUs 3aJ0JKEHHOCTH MO oruiare yciayr aaBokara (112 439 py6.) u mpolieHToB 3a
MOJIb30BAaHUE UYKMMU JICHS)KHBIMU cpenctBamu (7508,52 py0. ¢ HauMciaeHWEM IPOIICHTOB Ha
CyMMy 3aJloJDKCHHOCTH - 146 639 py06. - 1o JAC€Hb e¢ TOramieHus). ATNeUISIHOHHBIM
onpeneneHueM BepxosHoro Cyna Pecriyomuku TriBa ot 6 okTs16pst 2021 roma, ocTaBIeHHBIM 0€3
M3MEHEHUs onpe/eieHneM BochMOro KaccammoHHOTo cynia oomei opucaukiuuu ot 15 despans
2022 ropga, Ha3BaHHOE DPEIICHHE OTMEHEHO B YaCTH B3BICKAaHUS IPOLICHTOB 3a IOJIb30BAaHUE
YY>KUMH JIEHeXKHBIMU cpefacTtBaMu. Cyabl MUCXOAMIM M3 TOTO, YTO OOS3aHHOCTH IO BHITLIATE
Bo3Harpaxaenuss B.I. Muxailnuky 3a oOKa3zaHHe HOPHIAMYECKONM IOMOIIM TpaXkJaHaMm [0
HA3HAUYEHUIO OPraHoOB JIO3HAHUS W IPEIBAPUTEIBHOTO cielAcTBUs B nopsaiake crateu 51 VIIK
Poccuiickoit denepanun HE OCHOBaHa Ha IPakIAHCKO-IIPABOBOM JIOIOBOPE; MPAaBOOTHOLIEHUS
rocyaapctBenHoro oprana (MBJl o Pecniy6nuke TriBa) ¢ alBOKaTOM HE SIBIISIOTCS JICHEKHBIMU
o0si3arenbcTBaMu 1o cMmbicay crateu 395 'K Poccuiickoit denepanuu U He UMEIOT TPaXkIaHCKO-
IIPABOBOTO XapakTepa, SBJSSACH PACXOIHBIM 0053aTeIbCTBOM TIOCYJapCTBa, TapaHTUPYIOIIUM
aJIBOKaTy BBIIUIATy BO3HATPaXX/I€HHSI HA OCHOBE KPUTEPHUEB, YCTAHOBIEHHBIX HOPMAaTUBHBIM
peryIMpoBaHUEM; KpPOME TOTrO, OTCYTCTBYeT caM (DAaKT TIOJNB30BAHHUS YYKUMHU JICHCKHBIMU
CpelcTBaMM, KOTOpbIE OTBETUMKY HE MNpuHaiexar. Onpenenenuem cyapu BepxoBHoro Cyna
Poccuiickoit @enepaunu ot 23 mast 2022 roa oTKa3aHo B Iepeiaue KaccalnoHHOM xayoosl B.I.
Muxaiinuka g paccMoTpeHus B cyaebHom 3acenannu CyneOHOM KOJUIerHH MO TpaskJaHCKUM
JIeJIaM 3TOro CyJa.

ITo MHEeHMIO 3asBUTEINS, OCTIApUBAEMbIE HOPMBI HE COOTBETCTBYIOT cTaThsM 17 (4acts 3), 19
(wactu 1 u 2) u 55 (wactp 3) Koncturynum Poccuiickoit denepaiuu, MOCKOIbKY MO CMBICIHY,
IIPUIaBaEMOMY UM IIPAaBONPUMEHMUTEIBHON NMPAKTUKON, UCKIIOYAIOT BO3MOYKHOCTH B3BICKAHUS
IIPOLIEHTOB 3a MPOCPOUKY BBIIJIATHl BO3HATPAXK/I€HUS aJBOKATy, y4aCTBOBABIIEMY B yTrOJOBHOM
nene 1o HazHaueHHo. B.I. Muxalink ykas3blBaeT Ha TO, YTO OTCYTCTBYIOT KaKHe-JIMOO HHbIE
3aKOHOJATEIbHbIE MEXAHM3Mbl B3BICKAHMS KOMIIEHCAI[MM 3a HECBOEBPEMEHHYIO BBIIIATY
BO3HArpaX<Je€HNs B TaKUX CIydasX, a IOTOMY aJBOKaTbl, OKa3bIBAIOIINE IOPUINYECKYIO TOMOLIb
[0 YrOJIOBHBIM Jl€JlaM IO Ha3HA4E€HUI0, HEOOOCHOBAHHO CTABATCS B HEPABHOE IIOJIOKEHHE C
a/IBOKaTaMH, OKa3bIBAIOIUMH FOPUANYECKYIO TOMOIIb I10 CONIALICHUIO C IOBEPUTEIIEM.

1.2. Takum obOpa3zom, ¢ yueToMm mnpeamnucanuii crareir 36, 74, 96 u 97 denepanbHOro
koHCTUTYMOHHOTO 3akoHa "O Kouctutymmonnom Cyme Poccuiickoit denepanuu" npeamerom
paccmotpenns Koncrutynnonnoro Cyna Poccuiickoit ®epepanuu M0 HacTOSIIEMY JEITy
aBisiroTcs MyHKT | craren 395 I'K Poccuiickoit denepanyi B HOPMaTUBHOM €IMHCTBE C ITYHKTOM
3 crarpu 2, noanyHKToM 2 nyHkTa | crareu 8 u myHkToMm 2 ctarbu 307 nanHoro Konekca B Toi
Mepe, B Kakol Ha MX OCHOBAHUU pa3peliaeTcs: BOnpoc 00 yIoBIETBOPEHUH TpeOOBaHMs afiBOKaTa,
y4acTBOBABLIETO B YIOJOBHOM JI€J€ IO HAa3HAYEHWIO OPraHOB JO3HAHMs, IMPEIBAPUTEIHLHOIO
CJIEJICTBUS U CyJa, O B3bICKAHUH MPOLIEHTOB 32 HECBOEBPEMEHHYIO BBIILJIATY €My BO3HATrPaXKI€HUS.

2. Kouctutynus Poccuiickoii ®epepanuu, npoBo3MIamas —CoO34aHME  YCIIOBHIA,
00ecTeunBaONINX JTOCTOMHYIO JKU3Hb W CBOOOJHOE pa3BUTHE YEJIOBEKAa, a OIHOW W3 Ienel
noJMTUKM  Poccum  kak  MpaBOBOrO  JEMOKPATHMYECKOIO  IOCyJapcTBa C  COLMAIBHO
OPUEHTUPOBAHHOW PHIHOYHOM HKOHOMMKOW, OCHOBAHHOM Ha MPHHIMIIAX HEMPUKOCHOBEHHOCTH
COOCTBEHHOCTH, TapaHTUPOBAHHUE CBOOO/IbI SKOHOMHUYECKON JAEATEIbHOCTH U CBOOOIBI 10TOBOPA,
MPEIOCTABIAET KaKJOMY IpPaBO CBOOOJHO pacmopsiKaTbCcs CBOUMHU CIIOCOOHOCTSIMH K TPYAY,
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BBIOMpATh pox nearenbHOCTH W mnpodeccuto (crareu 1, 7, 8, 34, 35 u 37). Kak ormermn
Koncturynmonnsiit Cyn Poccuiickoii @enepariuu, BEIOOp TpakJaHMHOM TOW WM MHON (hOPMBI
peanu3aluy IMpaBa Ha TpyXA (3aKIIOYEHHE TPYAOBOIO JOrOBOPA, KOHTPAKTA O IMPOXOXKIECHUU
CIIy’KObI, HMHIMBUAyaJIbHAs TPEANPUHUMATENbCKAas JeATeNbHOCTh, NpUOOpEeTeHue craryca
a/IBOKaTa U Ip.) BJIEUET JJIsl HErO IIPaBOBBIE MOCIEACTBUS, 00YCIOBIEHHBIE IPABOBBIM CTATYCOM,
XapaKkTepHBIM JUIsI CyObeKTa TOW MIJIM HHOM 00IIeCTBEHHO NOJIEe3HOM esTenbHoCTU. Takoi cratyc
oIpeJiesIAeTCsl 3aKOHOM, KOTOPBIM yCTaHaBiIMBaeT HaOop Mpas, 00sf3aHHOCTEH, rapaHTHH HX
peanus3al U Mep OTBETCTBEHHOCTH, MCXOASl M3 CYILIECTBA PETYIMPYEMOH IESITEIbHOCTH, €€
LIEJIEBOM HANpaBI€HHOCTH U (aKTHUUYECKOIO IMOJIOKEHUS JIUIA B IOPOXKIAEMbIX €0 OTHOIICHUSX
(ITocranosnenne Koncrurynumonnoro Cyna Poccutickoit @enepauun ot 25 mast 2010 roga N 11-
I1).

Crares 48 Konctutyuuu Poccuiickoit ®epepanuu rapaHnTHUpyeT KaKIOMy IpaBO Ha
MoJyuyeHue KB (DUIMPOBAHHOM I0PUANYECKON ITIOMOIIH, KOTOpas B CIIydasx, IPeayCMOTPEHHBIX
3aKOHOM, OKa3bIBaeTcs OECIUIaTHO, a KaXJA0My 3a/Iep>KaHHOMY, 3aKJIIOUEHHOMY O]l CTPaxy,
OOBHHSIEMOMY B COBEpIICHHHM TMPECTYIJICHUS - MPaBO IMOJB30BaThCsl IMOMOIIBIO aJBOKATa
(3aIIMTHUKA) C MOMEHTA 3aJePKaHUs, 3AKIIOUEHUS NIOJ] CTPaKy WM NPEIbSIBICHNUS OOBUHEHUS.
VYKazaHHOMY IpaBy KOPPECHOHIUPYET 00S3aHHOCTH T'OCYIapCTBa MPEAYCMOTPETh JOCTATOYHbBIE
rapaHTuH, K KOTOPbIM OTHOCUTCS KaK YCTaHOBJIEHHUE NIOPSAIKA U YCIIOBUI OKa3aHUs IOpUANYECKON
MOMOIIIH, 00€CTIEYNBAIOIINX B TOM YHCIIE €€ He3aMeAIUTEIILHOCTh, TaK U CO3/IaHue HaexKalei
HSKOHOMMYECKOM OCHOBBI JUIsl KadeCTBEHHOIO €€ OKas3aHWs, BKJIoYas (UHAHCHPOBaHUE
JeSITeIbHOCTH a/IBOKaToB (octanoBinenus Koncrutynnonnoro Cyna Poccuiickoit denepanuu ot
23 nexabpsa 1999 roma N 18-I1, ot 23 siuBaps 2007 rona N 1-IT u ot 13 mas 2021 roga N 18-IT;
onpexnenenusi Koncrutyunonnoro Cyna Poccuiickoit ®eneparuu ot 30 centsops 2021 roma N
2124-O u N 2125-0). Dto TpeOyeT co3maHusi HOPMATHBHO-TIPABOBBIX M OPTraHU3AIIMOHHBIX
MEXaHU3MOB, 00ECIEYMBAIONINX 3aKOHHOCTh M HE3aBUCHUMOCTH B JIEATEIILHOCTH aJBOKATOB C
YUETOM CHEeIU(HUKH aABOKATyphl Kak MPOQPEeCCHOHAIBLHOTO COOOIIECTBA aJBOKATOB, KOTOPOE,
Oyay4d MHCTUTYTOM TPa)kJaHCKOTO OOIECTBa, JEHCTBYeT Ha OCHOBE MPUHIMIIOB 3aKOHHOCTH,
HE3aBHCHUMOCTH, CaMOYIpPAaBJIEHUS, KOPIOPAaTUBHOCTH, a TaKXKe IMPHUHIMIA pPaBHONpPABUS
aJIBOKATOB, KaK 3TO ciefyeT u3 myHKToB 1 u 2 crarbu 3 denepanbHoro 3akoHa ot 31 mas 2002
roga N 63-®3 "OO anBoKaTCKOM JesATeNbHOCTH M aaBokatype B Poccuiickoit ®eneparun"
(ITocranoBnenue Koncturynnonnoro Cyna Poccuiickoit @eneparuu ot 10 HosOpst 2022 rona N
49-11).

Tem cambiM, mpuoOpeTast cTaTyc aJBOKaTa B paMKax peajd3allid MpaBa BBIOMpaTh poj
JESATEIIbBHOCTH U TpoQeccuro, Tpa)XJIaHWH MPUHMMAeT Ha cedsd yHUBEpcallbHOE, HMMeEIoIlee
myOIMYHO-TIPAaBOBOM XapakTep M PaBHBIM 00pa3oM paclpOCTpaHSOIIeecs Ha BCEX aJBOKaTOB
00513aTeIbCTBO B MPEAYCMOTPEHHBIX 3aKOHOM CIydasX U C COOJIOICHHEM YCTaHOBJIEHHOTO
NOpsAJKa MPEeNOCTaBIATh HOPUIMYECKYI0 MOMOIIb IO Ha3HAYeHWIO OpraHoOB JI0O3HAHUS,
IIPEIBAPUTEIBLHOTO CIEICTBUSA U CY/a.

3. PernmameHTHpys YCIIOBHS M MOPANOK pEAM3allUM IMpaBa Ha HOPUAUYECKYIO MOMOIIb,
YronoBHo-nporeccyanbHblii kKoeke Poccniickoit denepannu CBSI3bIBAET OCYIIECTBICHUE ITOTO
mpaBa Kak C BOJICH3BSIBICHUEM TOJI03PEBAEMOTO M OOBHHSEMOTO, KOTOPHIE MOTYT MPUIIIACHUTH
3alIUTHUKA M 10 MpochOe KOTOPBIX ydYacTHEe 3allMTHHUKA OOECMeYMBaeTCs JI03HaBaTENIEM,
CJIeIoBaTeNIeM MWW CyIOM (YacTu TepBasi U BTopas ctarhu 50), Tak B ¢ 00CTOSTEIHCTBAMH, TPU
HAJIMYUU KOTOPBIX y4acTHE 3alIMTHUKA B YTOJIOBHOM CYJONPOHM3BOJCTBE 00S3aTENbHO (YacTh
nepBas ctatbi S51). [To cmbicmy monoxenuit manHoro Komekca momo3peBaeMblii 1 OOBHHSIEMBIH,
HE HMEIOIINE BO3MOXXHOCTH, B YAaCTHOCTH MaTEpUAJIbHOW, MPUINIACUTH aJBOKATA II0 CBOEMY
BBIOOPY, BIIPABE XO/IaTallCTBOBATH O MPEAOCTABICHUH 3aIIMTHUKA TI0 HA3HAYECHHIO; I03HABATEb,
CIEAOBATENb WM CyJ NPUHUMAKOT MEphl MO HA3HAYEHUIO 3AIIUTHUKA, KOIJA €ro y4acTue
00s13aTeNIbHO, HO OH HE TMPUTJIAIIEH MTOI03PEBAEMBIM HJIM OOBHHSIEMBIM, APYTHUMH JHUIIAMU 110 UX
MOPYUYEHUIO MO0 ¢ MX COTIACHs, a TAKXKe KOT/a MPUIIAIICHHBIN 3allUTHUK HE SIBUJICS WJIH €ro
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sIBKa HEBO3MO)KHA (CTaThs 16, yacTu BTOpas - 4eTBepTas crarbu 50 v 4acTh TPEThs cTaThu S1).

3.1. Coserom DenepanpHoil nanarel aaBokaroB Poccuiickoit denepanuum 15 mapra 2019
rora yteepxaeH Ilopsnok Ha3HaueHUs aJBOKATOB B KaueCTBE 3aIlIUTHUKOB B YIOJIOBHOM
CYZI0IIPOM3BO/ICTBE, KOTOPBIN, KPOME IIPOYETO, YCTAHABIMBAET OCHOBHBIE IPUHIIUIIBI HA3HAUEHUS
a/IBOKaTOB B KaueCTBE 3AILUTHHUKOB, PEINIAMEHTUPYET YBEIOMIIEHHE O Ha3HAUEHHM U INPOLEecc
Ha3zHadeHus (paszgensl 3, 4 u 5) u npuMeHsieTcss Ha Bcell Tepputopun Poccuiickoit denepanun
HE3aBUCUMO OT MeCTa UX Ha3HayeHWs, NPUTOM 4TO B cyObekre Poccuiickoit ®enepanuun
IIPUMEHSIIOTCS TAK)KE PETMOHAIbHBIE [TPaBUJIa, IPUHATHIE €r0 aJBOKATCKON NanaTtou (ImyHKT 2.3).

Tak, yBenomieHHe O Ha3HAYEHUHU 3ALUTHUKA HAMPABIIAETCS OPraHOM IPEIBAPUTEIBHOIO
paccieoBaHUsl WIM CyIOM B aJBOKaTCKyl0 MajaTy U JOJKHO COIEpXkKaTb CBEACHUS JUIS
odopmiieHns opAepa U JUlsl CBOEBPEMEHHOM SIBKM ajiBOKaTa (JaTa HazHayeHUs, paMuiius, UMs,
OTYECTBO I0J03PEBAEMOr0 WM OOBHMHSAEMOIO, CTaJMs PACCMOTPEHHUs Jeda, HAaMMEHOBAHUE
OopraHa IpeJBapUTENIbHOIO paccieOBaHusl WM CyJda, BpeMs M ajapec A sBKM aJBOKaTa,
CBEJIEHUS O JO3HaBarese, CIEJOBaTelle, CylIbe€), a TAKXKe HHBIE CBEICHHS II0 YCMOTPEHUIO
JOJDKHOCTHOTO JinIa (KBaJIM(UKALMs AesTHUS, CBEACHUS 00 aJIBOKaTe, KOTOPbIi paHee yuacTBOBal
B Jiele, rpauK IpoleccyanbHbIX ACHCTBUM U T.1.). YBEIOMJIEHHE PEKOMEHJOBAHO OCYILECTBIIATh
HE II03/HEe CYTOK /10 Hayaja 3allJJaHUPOBAHHOIO IPOLECCyallbHOIO JeHcTBUA MO0
HE3aMEeUIMTENbHO, €CIIU IIPOlLlecCyallbHOE JEUCTBUE HE TEPIUT omiararenbcTBa. IlocTynusiiee
YBEJIOMJICHHE BHOCUTCSI B JIOKYMEHTALMIO aJIBOKATCKOM Iajarhl, B TOM 4HCie B 0a3y JaHHBIX
MH(OPMALIMOHHON CHCTEMbI aBTOMATU3UPOBAHHOIO PACHpPEENICHUs MOPYyYEHUN O Ha3HAuYE€HUU
3amMTHUKA. [lo uWcmosnb3yeMblM B aJBOKATCKOM MajaTe KaHajaM CBA3M MHGQOpMUpyeTcs
KOHKPETHBIM a/JIBOKaT, KOTOPOMY Ha3BaHHas CHCTEMa paclpeaenwia nopydyeHue. B teuenue 15
MHUHYT aJIBOKAT JOJKECH IPUHATH pelIeHHe O BO3MOKHOCTU WJIM HEBO3MOXXHOCTH Y4acCTHs B Jiese
(c yueToM 3aHATOCTH, MECTa €ro HaxoxAeHus u mp.). IIpu oTcyTCTBHUM OTBETa WM IIpU
OTPHILIATEIbHOM OTBETE pACHpPEAENCHUE IOpYyYeHHs] IOBTOPSIETCS [0 MOMEHTa IPHHATUSA
NOopyuYeHus: KakuM-1u0o agBokaroM. O TPUHATHM TOPYYEHHUS KOHKPETHBIM a/IBOKAaTOM
UHPOPMUpPYETCS 103HABATElNb, CIIE0BAaTENb WIN Cy/, U aJIBOKAT SBJSAETCS JUIsl yyacTus B Jieje B
yCTaHOBJIEHHOE BpeMsa. IIpu >TOM aJaBOKaT BBISCHSET, HMMEIOTCS JH O00CTOATEIbCTBA,
UCKITIOYAOIME €r0 ydacTHe B Jiele B KaueCTBE 3aIlMTHHUKA JHOO0 MpEensATCTBYyIOIIKE 3ToMy. B
Cllydae OTCYTCTBHSI TAKHX OOCTOSATENIBCTB OH MPEABSBIISET CIEA0BATENI0, JO3HABATEIIO WU CYyLy
YAOCTOBEPEHHUE aJJBOKATa U OpJEP U C 3TOr0 MOMEHTa MPUOOpeTaeT CTaryc 3alUTHUKA (cTaTbs 49
VIIK Poccuiickoii ®enepanun). B nHoM cioyyae agBokar MHPOPMHUPYET AOJKHOCTHBIX JIMI] U
aJBOKATCKYIO0 IajaTy O HEBO3MOXXHOCTH YYacTHsl B Je€jieé W IPOU3BOAMUTCS JajbHEHIIEe
pacnpezesieHne Iopy4YeHusl O Ha3HAaYE€HUH 3allUTHHKA.

B cuny npegycMotpenHsbIx noanyHkramu 2 u 4 nyHkra 1 craten 7 denepaabHOro 3akoHa
"O0 aJBOKaTCKOM JesATenbHOCTH M aaBokaType B Poccuiickoit ®enepanuu" oOs3aHHOCTEH
UCIIOJHATh TpeOOBaHUS 3aKoHa 00 00s3aTelbHOM yYacTHHU aJBOKaTa B KayecTBE 3alllUTHUKA B
YTOJIOBHOM CYJIOIPOU3BOACTBE I10 HA3HAYEHUIO OPraHOB JO3HAHHUS, IIPEIBAPUTEIBHOIO CIEICTBUS
WIM Cyla U HCHOJHITH pEUIeHHs OpraHOB aJBOKAaTCKOW manaTel cyObekTa Poccuiickoit
Oenepannu, OenepanbHoN nanarsel aaBokatoB Poccuiickor denepanuu, NpUHATHIE B IIpEAeIax
UX KOMIIETEHIIMH, aJBOKAT HE BIPABE IMPOU3BOJIBHO OTKA3bIBATBCA OT y4acTHs B JeENE IO
HazHaueHHo. B cBowo ouepenp, Komekc mnpodeccroHanbHOW ASTHKHM afBokaTa (mpuHAT |
Bcepoccuiickum chesznom agsokaroB 31 sHBapst 2003 roga) mpsiMo 3ampelniaeT eMy OKas3blBaTh
IOpUINYECKYIO TIOMOIIb [10 HA3HAYEHHUIO B HAPYILICHHE YCTAHOBIIEHHOIO IOPAAKA €€ OKa3aHWs
(moanmyHkT 9 myHkTa 1 crarbu 9).

3.2. 3akperusis rapaHTUM W YCJIOBHS pealu3alldd MpaBa Ha MOMOIIb aJIBOKATa H
00513aHHOCTH OCYIIECTBIISIONINX YTOJIOBHOE CYIOTPOU3BOJICTBO OPTraHOB OOECIEYMBATH €TI0
y4acTHe B YTOJOBHOM J€JI€ B OIpPEAENEHHBIX CIIyyasiX, YTOJOBHO-NPOIECCYaAbHBIA KOAEKC
Poccuiickoit denepanu BKIOYAET pacXobl Ha OIUIATY TPy[a aJBOKara, y4aCTBYIOIIETO B JIeJie
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M0 HAa3HAYEHHIO JI03HABaTellsl, CJIEOBATENSI UM Cylla, B COCTAB MPOLIECCYANbHBIX U3JIEPIKEK IO
JeITy ¥ IPEyCMaTPUBAET UX BO3MEIICHUE 3a CUET CPeACTB (enepanbHoro OromkeTa (ctath 50 u
51, myHkT 5 "actu Bropo#l crarbu 131). Pacxombl Ha 3TH 1IeIM YYUTHIBAIOTCS B (efepalbHOM
3aKoHE O (QeepabHOM OIOKETe Ha OUYepPEeIHOW TOJ B COOTBETCTBYIOIICH IIETICBOW CTAaThe
pacxoyioB; pa3Mep M MOPSAOK BO3HArpa)JI€HUs a/IBOKaTa B ATHX CIydyasX yCTaHaBIUBAIOTCS
[TpaButensctBoM Poccuiickoit ®enepaunu (myHkt 8 crarbu 25 PenepanbHoro 3akona "OO
aJIBOKaTCKOM JIeSITeNIbHOCTU U aABoKarype B Poccuiickoit denepanuu’ u yacth nsaras crarbu 50
nannoro Konekca).

[IpaBuTensctBo Poccuiickoit @enepannu, peain3ysi IpPeaOCTaBICHHbIE €My MOJTHOMOYHUS
(cratps 114, mynkr "x" yactu 1, Konctutyuuu Poccuiickoit @enepanun), IlocranoBinenuem ot 1
nekadps 2012 roga N 1240 yrBepauno [lonoxkeHue 0 BO3MEIIEHUH TPOLIECCYaTbHBIX H3ACPIKEK,
CBSI3aHHBIX C NPOMU3BOJCTBOM I10 YTOJIOBHOMY JI€NY, U3AEPKEK B CBA3M C PAaCCMOTPEHHUEM J€ja
apOUTPaKHBIM CYJIOM, IPAXKAAHCKOI'O JIeJ1a, aIMUHUCTPATUBHOIO JI€J1a, a TAK)KE PACXO/I0B B CBA3U
¢ BblnosiHeHUueM TpedoBanuil Koncturynumonnoro Cyna Poccuiickoit denepanuy, yCTaHOBHUB
pa3Mepbl BO3HArpaKJ€HHUs aJBOKaTa, y4YacTBYIOIIEIO B YIOJIOBHOM J€Jieé II0 Ha3HA4YEHUIO
JI03HaBarTens, cienoBareiss WM cyaa. lIpu 3ToM yuuTBIBAaIOTCS CIIOXKHOCTH Jielda U BpeMs,
3aTpadyeHHOE aJIBOKaTOM Ha OCYILIECTBICHHUE IOJTHOMOUYUH, IPENYCMOTPEHHBIX YaCTSIMU I1EPBOU 1
Bropoii crateu 53 YIIK Poccuiickoii ®denepanuu, a Takke Ha OCYIECTBICHUE APYTUX IEHCTBUI
[0 OKa3aHUIO ropuandeckod mnomowmu. Kpome Toro, B ciydae ydacTHsl aJBOKara B J€J€ IO
HA3HA4YEHUIO JJ03HaBaresl, cieloBaress uiu cyja B pailonax Kpaiinero CeBepa u pupaBHEHHBIX
K HUM MECTHOCTSIX, B APYTHX MECTHOCTSAX C TSDKEJIBIMM KIMMATUYECKUMHU YCIOBHUSAMH, IIE
BBE/ICHBI MIPOIICHTHBIC HA0ABKHM WM PalOHHBIC KOA(PHUIIMEHTH K 3apa0OTHOM IjiaTe, BhIIIATa
BO3HArpaKA€HUs OCYIECTBIIACTCS ¢ YUYETOM TaKUX HaA0aBOK U KO3((UIIEHTOB.

[TogpoOHO  permaMeHTHpOBaH Ha3BaHHBIM  llolO)KeHHMEM ¥ TOPSIOK  BBITUIATHI
BO3HArpaXKaeHus. B yactHocTH, Takas BbIIJIaTa OCYIIECTBISIETCS [TOCIIE UCTIOJIHEHUS alBOKaTOM
CBOMX IIPOLECCYaJbHBIX O0S3aHHOCTEH 3a CUET CPENACTB, NPELYCMOTPEHHBIX (eaepanbHbIM
OIO/PKETOM Ha 3TH LIEJH JUIS CYZI0B OOIIEeH IOPUCAUKIINH, TOCYIapCTBEHHBIX OPraHOB, HA1€JIEHHBIX
MOJTHOMOUMSIMHU 10 TPOU3BOJICTBY JIO3HAHUS U MpeABapUTesbHOro cienctsus. [lo pesynsraram
paccMOTpeHHUs: MUCbMEHHOTO 3asBJICHUS aIBOKaTa (KOTOpOE MPH JAJIUTEIBHOM YYaCTHH B JieJie OH
IOJAET €XKEMECSYHO) BBIHOCUTCS IIOCTAHOBJIECHHE JO3HABaTelsl, CIEN0BaTelNs, CyAbH WU
oTpeJiesIeHUe Cy/la, B KOTOPOM YKa3bIBAIOTCs, B UHCJE MPOYETro, JIEHEe)KHbIE CyMMBbI (LIU(ppamMu 1
IPOMNKCHIO), MOJIEKAIIUE BO3MEIIEHUIO aJBOKAaTy, M KOTOPOE, 3aBEPEHHOE IIeyarThblo,
HAalpaBJIIeTCs] B COOTBETCTBYIONIYIO (DMHAHCOBYIO CIIyKOy JUIS BBIIJIATHI JEHEXKHBIX CyMM I10
MECTY €€ HaXOXAeHHUsl. JleHexKHble CyMMBI, IPUUYUTAIOIINECS a/IBOKATY, y4aCTBYIOLIEMY B JI€JI€ 110
Ha3HA4YEHUIO JI03HABaTells, CIIe0BaTENsl WIH Cy/ia, IEPEUHCIISIOTCS Ha TEKYIINH (pacyeTHBIN) cueT
a/IBOKaTcKkoro oopazoBaHus B TeueHue 30 THEH co IHS MONyuyeHHs PEeLIeHUs YITOJTHOMOYEHHOTO
oprasa o Bblliare. JlaHHoe peryimpoBaHue coaepx uTcs B myHkrax 22(1), 23, 25, 26, 27, 28 u 29
Ha3BaHHOTO [lonoxxeHus.

MexaHu3M BO3MEUIEHHs 3a CUET CpelCTB (enepaibHOTO OMOPKEeTa pacxXoloB Ha OIUIATy
TpyZa aJBOKaTa, y4acTBYIOIIETO B YTOJOBHOM JEJI€ 110 HA3HAYEHUIO OPTaHOB MIPEIBAPUTEIBLHOIO
pacciesioBaHusl WM CyJda, COJEPKUT HEOOXOIMMbIe MpPOLEAYpPHbIE YCIOBUSA, KOTOpBIE
CHOCOOCTBYIOT OECHpEnsSTCTBEHHOM peaju3aly IpaBa Ha OeCIUIaTHYIO0 KBaJIH(HUIIMPOBAHHYIO
IOpUANYECKYI0 TToMOIllb. [10100HBINH MOAX0A HANpaBiIeH Ha BBEACHHE €IMHOIO MOPSIIKA OIIaThl
TpyAa aABOKAaTOB B YKa3aHHBIX CIIy4asiX U B paBHOW Mepe pacnpoCTpaHsIeTCsl Ha BCEX aJIBOKaTOB
(ompenenenust Konctutynnonnoro Cyma Poccuiickoit @enepammu ot 15 ssuBapst 2009 roma N 462-
O-O u ot 29 centa6ps 2011 roma N 1278-0-0).

CoOTBETCTBEHHO, COOMIOIEHUE  YIMOJIHOMOYEHHBIMH TOCYJapCTBEHHBIMH  OpraHaMu
YCTAHOBJICHHBIX YCIIOBUM peaju3alyy IpaBa Ha IOPUAUYECKYIO IIOMOIIb, B TOM YMCIIE€ B 4acTU
CBOEBPEMEHHOM BBIIUIATHl BO3HAIPAXKJEHHs aJBOKATY, HCIIOJHSIONIEMY MyOIMYHO 3HAuYUMble
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(GYHKIMM IO HA3HAYEHUIO0 OPTaHOB NPEBAPUTEIHHOTO PACCIEIOBAHUS WM CY/Ia, TAK)KE SBISIETCS
HEOOXOMMBIM U 3HAUMMBIM 3JIEMEHTOM MEXaHHM3Ma y4dacTHs a/IBOKara B YrOJOBHOM MpOIEcCe.
Hapymienue sxe myOnuyHbIM CyObEKTOM CPOKOB BBIIJIATHI BO3HATPAXKICHUS aJlBOKATy BEAET K
BO3HUKHOBEHUIO Y MOCJIETHETO (KaK, BIIPOYEM, U Y JIFOOBIX JIUI], CBOCBPEMEHHO HE TIOTYUYUBIIHX
MPUYUTAIOLINECS KM JEHEXKHBIE CpEICTBAa) MMYUIECTBEHHBIX IOTEPb, CBSA3aHHBIX Kak C
BO3MOXKHBIM HHQIISAIIMOHHBIM 00ECIICHHBAHUEM HEMOMYyYEHHBIX CBOEBPEMEHHO CYyMM, TaK M
HEBO3MOYKHOCTBIO MX MCIOIb30BAHUS B 3TOT MEPUOJ] IO YCMOTPEHUIO MOTYy4aTEIs.

4. Koncrturyuusi Poccuiickoii ®@enepaunu, npu3HaBas 4eJIOBEKa, €ro mpaBa U CBOOOJBI
BBICIIEH HEHHOCTBIO, ONIPEAEIISIFOLIEH CMBICII, COAEPKaHUE U IPUMEHEHUE 3aKOHOB, JIEATEIbHOCTh
3aKOHOAATEIbHOM M HCIOJHUTEIBbHOM BIIACTH, 3aKpEIUISET IPaBO KaXkJO0r0 Ha BO3MEILECHHE
rocyaapcTBOM Bpena, MPUYMHEHHOTO HE3aKOHHBIMHM JIeHCTBUSMHU (Oe3eiicTBHeM) OpraHoB
TOCYJapCTBEHHON BJIACTU M UX JOJDKHOCTHBIX JIMIL[, peaau3alys KOTOPOro TapaHTUPyeTCs
KOHCTUTYLIMOHHOW OOS3aHHOCTBIO TOCYAAapCTBa MPU3HABAThH, COOMIONATh M 3alllMIIaTh MpaBa U
cBOOOZBI, co3maBasi MpU 3TOM J(PQEKTUBHBIE MPABOBBIE MEXAHM3MbI YCTPAaHEHHS JFOOBIX
HapyLIEHU, B TOM YHCIIE JOMYIIEHHBIX €r0 OpraHaMy 1 JOJKHOCTHBIMU JIMI[AMU, BKJIFOUast IIPABO
Ha 3allUTy CBOMX IpaB BCEMH HE 3alPELEHHBIMU 3aKOHOM criocobamu (crathu 2, 18, 45 u 53).
IIpu »tom Konctutyums Poccuiickoit denepaiuu HEe KOHKPETH3UPYET MOPSAOK, YCIOBUS U
pa3mep BO3MEIICHHUS Bpeaa, IPUIYMHEHHOTO HE3aKOHHBIMU JIeHCTBUSMH (O€371e1iCTBUEM) OPTaHOB
rOCyJapCTBEHHOM BIACTH MU HMX JOJDKHOCTHBIX JIMI, W HE TMPEAOCTaBIseT MpaBO BbIOOpa
KOHKPETHBIX (JOPM TaKOTO BO3MEIIECHHS - OHO OITOCPENYETCS 3aKOHOAATEIIbHBIM PETYITUPOBAHUEM,
KOTOpO€, Mo cMmbicay mnpaBoBoil mo3uuuu Koncrtutynumonnoro Cyna Poccuiickoit @enepauuu,
JIOJDKHO YUYUTBIBAaTh aKTyaJIbHYIO OTPAciIeBYI0 CUCTEMY U OOIIME MPUHIMIIBI COOTBETCTBYIOIINX
oTpaciiel mpaBa - MyOJIMYHOTO WIJIM YaCTHOTO, a TaKXKe COIUAbHbIC, SJKOHOMHUECKHE U HHbIE
(akTOphl, ONIPECIIAIONINE OObEKTUBHBIE IIPEEIIbl KOHCTUTYIIMOHHBIX TOJTHOMOYUI 3aKOHOAATENS
(ITocranornenne ot 18 urons 2008 roma N 10-I1). B 10 e Bpems 3aKperuieHUE B 3aKOHE TEX HIIN
UHBIX HWHCTPYMEHTOB BO3MEIICHHsS Bpena, Oyaydd OOYCIOBICHHBIM OCOOCHHOCTSMHU
COOTBETCTBYIOIIMX ITPABOOTHOIIEHHM, BO BCSIKOM CIIy4yae HE JOJKHO MPUBOAUTH K HApYIIEHUIO
OCHOBOIIOJIATAIOIIMX MPABOBBIX MPUHIUIIOB, BKJIIOYasl MPUHLUIIBI CIIPaBEIJIMBOCTH U PABEHCTBA.

KoHkpeTusupys NpUHIMI OTBETCTBEHHOCTH TOCYAapCTBa 3a HE3aKOHHBIC JEHCTBHS
(Oe3meiicTBHE) OpPraHOB TOCYJAPCTBEHHOM BIACTH W UX JOJDKHOCTHBIX JIMII, 3aKOHOIATElb
YCTaHABIMBAET MOPSIAOK M YCIOBUS BO3MEIICHHs Bpefa, MPUYMHEHHOTO TaKUMH JIeHCTBUSMU
(6e3neiictBueM). [Ipu 3TOM, UCXOs U3 HEOOXOAMMOCTH MAaKCUMaJIbHO BO3MOXHOTO BO3MEIICHUS
Bpea, OH, YIUTHIBAs CYIIECTBO M 3HAUUMOCTh MMPUMEHSIEMBIX CAHKIIMI U MPABOBBIX MOCIEICTBUN
WX Ha3HAUCHUS, MOXET NPEIyCMaTPUBATh HAPSAy C TPaKIAHCKO-TIPABOBBHIM HHCTUTYTOM
JIETUKTHOW ~ OTBETCTBEHHOCTHM HHBIE OTpaciieBble TNPaBWiIa, YIPOMIAIONINE MPOLERYPY
BoccTaHoBneHUs HapymieHHbIX mpaB (Iloctanosnenune Kouctutynmonnoro Cyma Poccuiickoit
®enepaunu ot 15 nrons 2020 roga N 36-11).

4.1. Cratea 16 TI'K Poccuiickoii @enepanun 3akperuisieT 005S3aHHOCTh BO3MEIIEHUS
Poccuiickoit ®enepanueit, ee CyObeKTOM WJIM MYyHHUIMNAIbHBIM OOpa30BaHHEM YOBITKOB,
IIPUYMHEHHBIX TPAXKJAHUHY WM HOPUINYECKOMY JIMIy B pE3yJbTaTe€ HE3aKOHHBIX JEHCTBUI
(Oe3nmelcTBUSI) TOCYIApCTBEHHBIX OPraHoB, OPraHoOB MECTHOTO CaMOYIpaBJICHUS  WIIH
JOJKHOCTHBIX JIMIL TUX OPTaHOB.

Kak neomnokparno ormevan Koncruryunonssiii Cyn Poccuiickoit @enepanuu, o CBOei
npuposie 00S3aTeNCTBA, BO3HUKAWOIINE B CHIYy MPUMEHEHHs HOPM TPakIaHCKO-IIPAaBOBOTO
WHCTUTYTa BO3MEIICHUS BPEa, IPEICTABIISIOT cO00M (opMy peanu3aiuu rpakaHCKO-TIPABOBOM
OTBETCTBEHHOCTH, K KOTOPOH MpUBIEKaeTCs MpUIHHUTEND Bpena (crathst 1064 'K Poccuiickoit
®enepanun). B vactHoctu, crates 1069 'K Poccuiickoit @enepaiun conepKuT CHEIUATBLHYIO
HOpMY 00 OTBETCTBEHHOCTH 3a Bpel, NMPUYMHEHHBIA B pe3ylbTare HE3aKOHHBIX JEHCTBUI
(Oe3meiicTBUSI) TOCYHApCTBEHHBIX OpPraHOB, OPraHOB MECTHOTO CaMOYMPAaBICHUS, WX
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JOJKHOCTHBIX Juil. [IpumeHeHune TaHHOW HOPMBI MpeAroiaraeT Haluyhe Kak OOLIUX YCIOBUN
JEJIUKTHOM (T.. BHEJIOIOBOPHOM) OTBETCTBEHHOCTH (HaJIMYUE Bpeda, NPOTUBOIPABHOCTH
JNEHCTBUI €ro MpUYUHHUTENS, IPUYUHHAS CBSA3b MEXK/1Y BPEIOM U TPOTUBONPABHBIMU I€HCTBUAMU,
BUHA TPUYMHUTENS), TaK M CIEUUAIbHBIX €€ YCIOBH, CBS3aHHBIX C OCOOCHHOCTSMHU
MPUYHHUTEIS Bpea U ¢ Xapakrepom ero aeictBuii (IToctanosnenue ot 3 utons 2019 roma N 26-
IT, Onpenenenue ot 17 auBaps 2012 rona N 149-O-O u ap.). Ha3zBaHHbI€ IpaX/1aHCKO-IIPaBOBBIE
HOPMBI UMEIOT YHUBEPCAJIbHOE 3HAaYCHHE, a MPEAYCMOTPEHHBIA UMH MOPSIOK BO3MEILIEHUS Bpeaa
pacnpoCTpaHsaeTcs Ha BCE Cllydad €ro NMPUYMHEHUS, €CIM MHOE HE IMPEIyCMOTPEHO 3aKOHOM
(Onpenenenue ot 9 pepanst 2016 rona N 213-0). Het ocHOBaHMiA cYMTaTh UX HEMPUMEHUMBIMU
U K CIIy4asM HECOOIOCHUS CO CTOPOHBI MyONMYHOrO CyObekTa (YHOJTHOMOUEHHBIX OPraHOB
roCyAapCTBEHHOM BIIACTH) YCIOBUN OCYIIECTBICHHSI CBOEBPEMEHHON BBIILIATHI BO3HATPAXKICHUS
aJIBOKATYy.

B To xe Bpems B [ToctanoBinenuu ot 8 HosiOpst 2022 roga N 47-11 Konctutyunonnsiit Cyn
Poccuiickoit denepannu ykaszai, 4To MPeayCMOTPEHHBIN [paxaaHckuM koaekcom Poccuiickoi
Qenepallii  MOPSAJOK BO3MEIIEHUS Bpela, MNPUUYMHEHHOTO HE3aKOHHBIMH JEHCTBUSIMU
(Oe3meiicTBHEM) TOCYHApCTBEHHBIX OPraHOB MU MX JOJDKHOCTHBIX JIUI[, HECMOTPS Ha €ro
YHUBEPCAIBHBIM XapakTep, MOKET ObITh HE CIOCOOCH B IMOJIHOM Mepe OOECHeuuTh B CIIydasx,
KOI7la HEOOOCHOBAHHO YIEP’KUBAIOTCS INPUHAISKALIUE JIUIY JIEHEXKHbIE CPEJCTBA, TOT KE
YpOBEHb TapaHTHid 3alIUTHl OT UMYIIECTBEHHBIX MMOTEPb, KOTOPBIA JOCTUTAETCS B YIPOIIEHHOM
MOpsIZIKE, T.€. MPH BBIIJIATE 3apaHee HOPMATUBHO OTOBOPEHHBIX MPOIEHTOB M B OTCYTCTBHUE
HEOOXOAMMOCTH Yy JIMIIAa JOKa3blBaThb B COOTBETCTBYIOIIEM IMPOLIECCYaIbHOM MOPSJIKE
BO3HMKHOBEHHE Y HErO YOBITKOB B PE3YJIbTAaTe COBEPIICHHOTO MyOJUYHBIM CYOBEKTOM JIEIUKTA.
JlaHHast olleHKa 03HAYEHHOT0 CII0co0a BO3MEIIEHHUS Bpea IPUMEHUMA B MPUHIIUITHAIBHOM TUIaHe
U K CITy4assM HECBOEBPEMEHHOM BBITUIATHI MPUYUTAIONIMUXCS JIUILY JCHEKHBIX CPEIICTB.

Tak, B ciyuyae yyacTusi aJBOKaTa B yrOJIOBHOM JIeJi€ B KAUE€CTBE 3aIUTHUKA 110 HA3HAYEHUIO
OpraHOB TIPEABAPUTEIHHOTO PACCICIOBAHUS WU Cy/la €IWHCTBEHHBIM CIIOCOOOM 3allUTHI €ro
MpaBa Ha MOJyYeHHE BO3ZHATPaKIEHUS 3a CUET CPEACTB (enepalbHOro OIoKeTa - KOTOpoe, Kak
MOKa3bIBa€T MpaKTUKa, BKIo4ass Aeno B.I. Muxailinumka, MOXKET HE BBIIJIQUUBATHCA B TEUEHUE
JUIMTETILHOTO BpEeMEHU 0e3 KaKWX-THOO HETaTWBHBIX MOCIHEACTBHNA S YHOJTHOMOYEHHOTO
TOCY/IapCTBEHHOTO OpraHa WM JOJDKHOCTHOTO JIMIA - CIY)KHT TpeOOBaHME O B3BICKAHUH
OCHOBHOro joira. B cBow ouepenb, aJBOKAT, Kak CIEAYEeT U3  CIOXKUBIICKCS
MPaBONPUMEHUTEIBHOW TPAKTUKHU, JIMIIEH IpaBa Ha BO3MEIICHUE BO3HUKIIMX H3-32 3TOTO
DKOHOMHUYECKHUX MOTEPH B YIIPOIIEHHOM IOPSAIKE U BBIHYK/ICH JOKa3bIBATh B COOTBETCTBYIOLIEM
MPOIIECCYaTbHOM TOPSJIKE BOSHUKHOBEHHE Yy HETO YOBITKOB B PE3YyJIbTaTe MPOCPOYKHU BHITIIATHI
BO3HArpakJICHH aJIBOKATa M0 Ha3HAYEHUIO, TOMYIEHHON MyOINYHBIM CYOBEKTOM, YTO HE MOXKET
OBITH MPU3HAHO OMPABIAHHBIM C YYETOM CYIIECTBA MPABOOTHOLIEHUN MEXIy TOCyJapCTBOM U
aJIBOKaTOM B CBSI3M C OKa3aHUEM FOPUINYECKON MTOMOIIM MO YTOJOBHBIM JI€JIaM 110 HA3HAYEHUIO.

4.2. ITynkr 1 crateu 395 I'K Poccuiickoit denepanyu, ycraHaBinBasi ciocod BO3MEIIEHUS
MMYIIECTBEHHBIX TOTEPh MPU HEUCTIOTHEHUU JICHEKHBIX 005S3aTeIbCTB, IJIACUT, YTO B CIydasx
HEIMPaBOMEPHOTO yAEpKaHUs JEHEKHBIX CPEJCTB, YKIIOHEHHUS OT UX BO3Bpara, MHOM MPOCPOUYKHU B
WX YIUIaTe€ TMOJICKAT YIUIaTe MPOUEHTHl HAa CYMMY JOJIra, pa3Mep KOTOPBIX OIMPEAeisieTcs
KJIFOueBOM craBkoM banka Poccum, nelicTBOBaBIIEN B COOTBETCTBYIOIIUE MEPUOIBI, €CIU UHOU
pa3Mep NpOLEHTOB HE YCTAHOBJIEH 3aKOHOM HJIM JIOTOBOPOM.

OO0pamiasich K BOIPOCY O KOHCTUTYLIMOHHOCTH ATON HOPMBI B ACIEKTE, KAacarolieMcsi ee
MPUMEHUMOCTH K ITyOJIUIHO-TIPABOBBIM UMYIIIECTBEHHBIM OoTHOIICHUM, KoHcTuTymonasiii Cyn
Poccuiickoit denepaiiii HEOAHOKPATHO MOAYEPKUBAIL, YTO €€ IPUMEHEHHE B KOHKPETHBIX CIIOpax
3aBUCHUT OT TOTO, SIBJISIFOTCS JIU CIIOPHBIC MMYIIIECTBEHHBIE OTHOIICHUS TPaXKIaHCKO-TIPABOBBIMH,
a HapylIeHHOE 00s3aTelIbCTBO - JICHEKHBIM, a €CITH HE SBISIOTCSA, TO MMEETCS M yKa3aHue
3aKOHOZATeNsI Ha BO3SMOKHOCTh €€ MPUMEHEHHUS K 3TUM OTHOIIEHUSAM (omnpezaeneHus ot 19 anmpens
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2001 roma N 99-0, ot 25 Hos6ps 2010 roga N 1535-0-0, ot 10 Hos16ps 2022 roma N 2945-O u
Ip.), MIOCKOJBKY NMYHKT 3 crarbu 2 aaHHoro Konexca mpeamnuchiBaeT cyqamM U MHBIM OpraHam
IIPUMEHATH I'PaXIaHCKOE 3aKOHOATEIbCTBO K UMYIECTBEHHBIM OTHOILCHUSAM, OCHOBaHHBIM Ha
aIMUHUCTPATUBHOM WJIA MHOM BJIACTHOM IOJYMHEHUHU OJHOM CTOPOHBI IPYIOM, TOJBKO €CIU ITO
IPEAYCMOTPEHO 3aKOHOM. JIaHHBIM BBIBOJ COXpAHSET CBOIO CHUILY, U Jake 0co0as colualibHas
3HAQYUMOCTb OTHOILEHHM, B CBA3M C KOTOPBIMU IIPOM3BOAUTCS JEHEKHAs BBIILIATA C IIPOCPOUYKOM,
HE MOXeT cama 1o cebe CIyKUTb NIPUYMHOW Ul NpeojosieHus CcHopMyInpOBaHHON
KoncrutyunonnsiM Cynom Poccuiickoit denepannu npaBoBoi MO3ULUU WM AJI YCTAHOBIIEHUS
UCKJIFOYEHUH U3 Hee, €CIIM XapaKTepPUCTUKU COOTBETCTBYIOLIMX OTHOIIEHUH (C TOUKU 3peHHs UX
nyOIUYHO- WIIM YaCTHOIPABOBOW MPUPOJIBI) HE JAIOT AJISl 3TOTO OCHOBAHUU.

Bwmecre ¢ Tem oOpaliieHre aaBokaTa o Ha3HAUEHUIO K TAKOMY CIIOCOOY 3alUThI, KaK IIPaBO
Ha BO3MEIIEHNE YKOHOMHUYECKUX MOTEPH (YOBITKOB), BO3HUKIINX H3-3a MPOCPOYKH BBHIIUIATH EMY
BO3HArpaK€HUs B YCTAHOBJIEHHOM IOPSIZIKE M pa3Mepax, TAKKe HE MOXKET pacCMaTpUBaThCs Kak
HE comacymlueecs B MPUHIUIHAIBHOM IUIAHE HENOCPEICTBEHHO C KOHCTUTYLIMOHHBIMU
nojaoxeHussMH. OJIHAKO peanu3anus TaKoro crocoda 3aluThl He MOXKET ObITh IPOM3BOJIBHON U
JIOJDKHA COOTHOCUTBCSA, KaK O3TO BBITEKaeT M3 HOpM IpaxknaHckoro koaekca Poccuiickoit
®denepauyy U U3 OTHOCSIIKUXCS K HUM IIpaBoBbIX no3unuil Koncrurynuonnoro Cyna Poccuiickon
®enepauyy, ¢ 0COOEHHOCTMU MPUPOAbI OTHOIIEHUH C y4acTHEM aJBOKara, HUCIIOJIHSIOLIErO
nyOonMuHyr0 003aHHOCTh OOecreyuBarh 3alUTy IpaB M CBOOOJ YEJOBEKAa M IpakJaHMHA IO
HA3HAUYE€HUIO OPraHOB [O3HAHMS, NPEIBAPUTEIBHOIO CIEACTBUS WIH Cyda, a HMEHHO C
BBISIBICHUEM B 3TUX OTHOIIEHUSX CYIIECTBEHHBIX TI'Pa)IAHCKO-IPABOBBIX JJIEMEHTOB, B
YaCTHOCTU TPH HEHAIJICKALIEM HCIIOJHEHUH YIOJTHOMOYEHHBIM IMyOIMYHBIM OPraHOM CBOEH
00513aHHOCTH CBOEBPEMEHHO OIUIATHTh OKa3aHHYIO aJBOKATOM IO Ha3HAYEHUIO IOPUIUYECKYIO
IIOMOIIIb.

4.3. Kak cnenyer U3 U3JI0)KEHHOTO, HE BBI3bIBAET COMHEHUH MyOJINYHO-IpaBOBas MpUpoOJa
CaMUX OCHOBAaHHI M MOps/IKa MPUBJICYEHMsI aJIBOKaTa 110 HA3HAYEHUIO K YYacTHUIO B YTOJOBHO-
IIPOLIECCYANIBHBIX OTHOIIEHUAX. [[oka3arenbHO, 4TO U ocrapuBaeMble OJOXKEHUS | paxk1aHCKOro
koziekca Poccuiickoit @enepaniyi NPUHIUMIKAIBHO HE OTPULIAIOT BO3MOXHOCTh BO3ZHUKHOBEHUS
IpaXXJJaHCKUX MpaB U 00s3aHHOCTEH M3 aKTOB rOCYAAPCTBEHHBIX OPTaHOB U OPraHOB MECTHOTO
caMOyTpaBJIeHUsI, KOTOPbIE TPEyCMOTPEHbI 3aKOHOM B KQUY€CTBE OCHOBAHUS [ 3TOTO (TIOAITYHKT
2 myHkrta | crathu 8), U HE UCKIIOYAIOT BO3HUKHOBEHHS 0053aTENIbCTB U3 MHBIX - IMOMHUMO
JIOTOBOPOB U JIPYTHX CEJIOK, IPUUMHEHUS Bpe/ia, HEOCHOBATEIbHOI0 00OTallleHusl - OCHOBaHMI,
yka3aHHbIX B 1aHHOM Konekce (myHkT 2 crarbu 307).

Hanpumep, B ®enepansHom 3akoHe oT 5 anpena 2013 roga N 44-®3 "O xoHTpakTHOU
cucreMe B cdepe 3aKyloOK TOBapoB, PabOT, yciayr il OOECHeYeHHs TOCYJapCTBEHHBIX U
MYHHMIMIIAJIBHBIX HYXA' IPU ONpPENETICHUH Kpyra PaBOOTHOIIEHUH, K KOTOPBIM €r0 HOPMBI HE
IMPUMEHSIIOTCS, 3aKOHOJATENb yKa3ajd, B YaCTHOCTH, 4TO JAaHHbI DenepanbHbIi 3aKOH HE
pacnpoCTpaHsaeT CBOE ACHCTBHE HAa OTHOUIEHMSI, CBSI3aHHBIE C HA3HAYEHUEM aJBOKAaTa OpraHoM
JIO3HAHMS, MPEIBAPUTEILHOTO CJEJICTBUSA, CYyIOM JJis Y4YacTHsl B KadecTBE 3allUTHHKA B
YTOJIOBHOM CYZIOTIPOU3BOJICTBE (ITYHKT 4 4acTH 2 cTathu 1).

Hcxonst u3 Toro uro naHHbIi enepanbHblil 3aKOH PETYIHPYET OTHOIICHHMSI, HAIIPABICHHBIE
Ha oOeclieueHUe TOCYIAapCTBEHHBIX W MYHUIMNAIBHBIX HYXJ B LENAX IOBBIIICHUS
3 (HEKTUBHOCTH, PE3YJIBTATHBHOCTH 3aKyTIOK TOBAPOB, pa0OT U YCIIYT, 00ECTI€UeHUS NX TIIACHOCTH
U TIPO3PAYyHOCTH, MPEJOTBPAIICHUS KOPPYIIMM M JPYTruX 3J70ynoTpellieHuil B cdepe Takux
3aKymnoK (4acte 1 crareu 1), U3bATHE HA3HAYEHUS aJJBOKATa JUIsl yYacTHs B YTOJIOBHOM IIpolecce
- KaK 0c000H I0pHINYECKOM YCIIyTH - U3 cdepsl eiicTBus aHHOro deepanbHOro 3aKoHa CBI3aHO
C MOTPEOHOCTHIO CKOPEHIEero BCTYIJICHHUS B Ipoliecc JII00Oro ajJBoKaTa, KOTOPBIM HE HMEET
OOBEKTUBHBIX MPEMATCTBUH IJI 3TOrO, YTO W 0OECIEUMBACT ONMCAHHBIN BbINIE CHEIMATbHBIN
yOIUYHO-TIPAaBOBOM MOpsAOK. IIpuMEHMTENbHO K HAa3HAYEHUIO aJBOKATOB IS y4acTUs B
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YTOJIOBHOM Jiefie o0ecreueHue npasa moJ03peBaeMbIX U OOBHHSAEMBIX Ha KBATU(DHUIIMPOBAHHYIO
IOPUIMYECKYIO TIOMOIb, B TOM YHCIIe OECIUIaTHYIO, SBISETCS MyOMUYHOM MOTPEOHOCTHIO, a
MPUMEHUTEIHHO K KOHKPETHBIM ITPAaBOOTHOILIECHHSIM - OKa3aHUEM a/IBOKATOM FOPUIUYECKUX YCIyT
KOHKPETHOMY JINLLY.

B cuny crareu 25 denepanbHoro 3akoHa "OO0 alBOKaTCKOM JEATEILHOCTH M aBOKAType B
Poccuiickoit @enepauun” aaBokarckas JESTENIBHOCTh OCYLIECTBIISIETCS Ha OCHOBE COIVIAILICHUS
MEXy aJBOKaroM M JoBepureneM (MyHKT 1), KoTopoe mpeacTaBiseT coOoil IpaxkIaHCKO-
IPaBOBOW JIOTOBOpP, 3aKJIIOYaeMbIi B MPOCTON MUCHBMEHHOM (OpMe MEXKIy JOBEpUTENIeM U
a/IBOKaToM (a/JIBOKaTaMu), Ha OKa3aHME IOPUIMYECKOM IOMOIIM CaMOMy JOBEPHUTEII0 MU
Ha3HaYeHHOMY MM Juny (IyHKT 2). IIpu 3ToM Tpyz afBokara OIjIayMBaeTCs MOA3AIUTHBIM WIN
€ro JIOBEpEeHHbIMHU JIMI[AMHU, 3aKJIIOYMBLIMMHU TAaKOe corameHue (KaueHramu). B nanHom ciyuae
HE BBI3BIBAET COMHEHHUW, YTO MpaBO Ha oOIuiary Tpyaa (yciIyr) aaBokara oOecCredrBaeTCs
IPEAOCTaBIEHUEM €My TaKMX CIIOCOOOB 3alllUThI, KAK B3bICKAHUE OCHOBHOTI'O J10JII'a U B3bICKaHUE
IIPOLIEHTOB B cOOTBeTCTBUU ¢ IMyHKTOM | crathu 395 'K Poccuiickoii @enepanuu.

Ecnu ke ajBokaT ywacTByeT B YTOJOBHOM CYIOIPOM3BOJACTBE I10 Ha3HA4eHUIo, 0Oe3
3aKJIFOYEHUS YIIOMSIHYTOT'O COIVIallleHus, TO OH 00si3aH PYKOBOJCTBOBAThCS MyHKTOM 8§ crarbu 10
Konekca npodeccuonanbHO STUKH aIBOKaTa O TOM, YTO O0SI3aHHOCTH a1BOKATa, YyCTAHOBJICHHbIE
JEHCTBYIOIIMM 3aKOHONATEIbCTBOM, NPU OKAa3aHWU MM IOPUIMYECKOW TOMOIIM OECIUIaTHO B
cilydasix, MpeIyCMOTPEHHBIX 3aKOHOJATeNIbCTBOM, WIM IO Ha3HAUEHUIO OpraHa Jl03HaHMUA,
IIPEIBAPUTEIBLHOTO CJEICTBUS WIM Cyda HE OTIMYaroTCsl OT OOS3aHHOCTEH NpU OKa3aHUU
IOPUJIMYECKOM MOMOIM 3a ToHopap. Ero Tpyn omnaunBaercss 3a cueT CpeacTB (enepabHOro
Oro/KeTa 0 €ro 3asBJICHUI0 Ha OCHOBAaHUY [TOCTAaHOBJICHUS JO3HABATEJIs, CIIE0BATENS MM CYIbU
au0o omnpeneneHus cyJa, B IpOM3BOACTBE KOTOPBIX HAXOAUTCS YTOJIOBHOE JI€NI0, B pasMepe U 1o
IIpaBUJIaM, KOTOpPbIE 3aKperieHbl yKa3aHHbIM llonoxenuem, yTBepxkaeHHbIM IlocTaHoBneHnEM
[TpaButenscTBa Poccutickoit @eneparuu ot 1 nexadbps 2012 roma N 1240.

C omHOI CTOpPOHBI, BO3MEIIEHHE 3a CYET CPelCTB (hefepaibHOro OrOMKeTa PacXoloB Ha
oIJiaTy TpyAa aJBOKaTa, y4YacTBYIOIIETO B YTOJOBHOM JieJieé IO HA3HAUYCHHWIO, HE MOXKET
paccMaTpuBaThCsl B KauecTBE JCHEKHOIO 00s3aTeNbCTBA YIOJHOMOYEHHBIX T'OCYIapCTBEHHBIX
OpPraHOB B paMKax IPa’kKIaHCKO-IIPaBOBOTO JIOTOBOPA, IIOCKOIBKY COOTBETCTBYIOIIEE COTTIAIIICHHE
He 3akmouanock. C Jpyroil CTOpOHBI, 00f3aHHOCTH aJBOKAaTa y4yacTBOBaTb B YTOJOBHOM
CYZIOTIPOM3BOJICTBE MO HA3HAYECHUIO OPTaHOB JI03HAHMUS, TIPEIBAPUTEILHOTO CISICTBHSI WK Cy/a B
KauecTBE 3alllUTHHKA OOYCJIOBJIEHA 3aKOHOM (MOAMYHKT 2 myHkTa 1 cratbu 7 DenepaiabHOro
3akoHa "OO ajgBOKaTrckoil aedaTenbHOCTH U ajaBokarype B Poccuiickoit denepanun"), tpedyer
COOJTIOIEHU S TTOPs/IKA ONpeIeNIeHUs aJBOKaTa KOHKPETHOMY T003PEBAEMOMY UIIM OOBUHSAEMOMY
U JIOJDKHAa BBIPAKATbCI B TPEAOCTABICHUHM IOJ3AIIMTHOMY FOPHUAWYECKON  ITOMOIIN
(FOpUAMYECKUX YCIYT).

Pa3mep BozHarpaxkaeHus npexae BCero CBI3aH ¢ 00beMOM OKa3aHHBIX YCIYT. Tak, COTJIACHO
ab3amam mepBoMy u BTopomy TnyHkta 23 Ilonokenus, yTBepxkaeHHoro IlocraHoBieHueM
[IpaButensctBa Poccuiickoit denepanuu ot 1 mexadbps 2012 roga N 1240, npu onpeneneHun
pasmepa BO3HArpakJAcHus aJBOKaTa, YYacTBYIOILIETO B YIOJOBHOM JEJN€ 110 HAa3HAYEHUIO
JIO3HaBaTeNsl, CIENOBATENd WM Cylda, MOJUICKUT Y4YeTy BpEMs, 3aTpady€HHOE aJBOKATOM Ha
OCYIIECTBIICHUE JICWCTBUM MO OKA3aHUIO FHOPUANYECKON MOMOILIHU IIPU YCIOBUH MPEIOCTABICHUS
MOATBEPKAAIOMINX TOKYMEHTOB; BPEMS 3aHITOCTH a/IBOKATa UCUUCIIAECTCS B JIHSIX, B KOTOPbIE OH
OBLT (DaKTUUYECKH 3aHAT OCYIIESCTBICHUEM MOJTHOMOUYUI aBOKaTa Mo AeNy, BHE 3aBUCIMOCTH OT
MPOJOJKUTEIHFHOCTH PA0OTHI MO /ey B TEUCHHE IHSA, B TOM YHCIE B TEUCHHE HEpadouero
MPa3IHUYHOTO JHS UM BBIXOHOTO JTHS JINOO HOYHOTO BPEMEHH.

B Takom PEryJupoBaHi OYCBHUAHO IIPOCIICIKUBACTCA JIOTHKA BO3HArpakxIcHud 3a
OKa3aHHBIC YCIIYyTH, qTO COACPIKATCIBHO cOmmKkaeT JaHHBIC IIPaBOOTHOIIICHUA C
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MIPABOOTHOIICHUSIMU 110 OKa3aHUIO YCIIYT aIBOKATOM IO corianieHuto. U B Tom, 1 B Apyrom ciyyae
BO3HArpaXkJICHUE MMEET - HECMOTpPsS Ha pa3Hble UCTOYHUKHU €r0 BBIIIATHI M Pa3HbIC YCIOBUS
OTIpe/IeNICHUs €ro pazMepa, MPUTOM 4TO 3Ta AuddepeHnnanns NPOUCTEKaeT U3 Pa3INYAIOIINXCS
OCHOBaHWW TPHBICUYCHHUS AJBOKATa K YYaCTHUIO B YTOJIOBHOM MpPOIECCe M OOBEKTHMBHO UMU
oOycrioBlieHa - CXOXKME€ LEeJIM OIUIaThl 3aTpayeHHOro Ha OKa3aHWe YCIyr Tpylda, a ero
HECBOEBPEMEHHAs OIUIaTa YMOJIHOMOYEHHBIM TOCYIapCTBEHHBIM OPraHOM BIICYET MPUUYHMHEHUE
yOBITKOB aJIBOKATy B pe3yJbTare TaKoro 0e3neicTBusl.

DOT0 moApa3syMeBaeT HaJW4Me JIOCTATOYHO CYIIECTBEHHBIX TIPaKIaHCKO-TIPABOBBIX
3JIEMEHTOB MpH (HOPMUPOBAHUM U OCYIIECTBICHHUH COOTBETCTBYIOIIUX MPABOOTHOUICHUM U HE
BCTYIIAET B NPOTHUBOPEYME C IMPUBEACHHOM npaBoBoWM mno3uuuer w3 I[locTtaHoBiueHus
Konctutynmmonnoro Cyma Poccuiickoit ®enepanuu ot 18 wmrons 2008 roma N 10-IT 06
00s13aHHOCTH 3aKOHOJIATeNIsI MPU BBIOOPE CPEACTB M CHOCOOOB MPaBOBOTO BO3ACUCTBUS
OCHOBBIBAaThCSl Ha CIIOXKUBIIEICS OTpaciieBOil cUCTeMe IMPaBOBOIO PETyIUPOBAaHUS U OOIIMX
MPUHIMIIAX COOTBETCTBYIOIIMX OTPACIICH MpaBa - MyOIMYHOrO MIIM YaCTHOTO, TOCKOJIBKY OHA, KakK
cienyer u3 Toro ke IlocTaHoBieHUs, HE OTPUIAET ero O0S3aHHOCTh YUUTHIBATh COLMAJIbHBIE,
SKOHOMHUYECKHE ©  HHbIe (AKTOpPhI, OINPEACNSIONME OOBEKTUBHBIE TPEEIbl  €ro
KOHCTUTYLIMOHHBIX monmHoMouuid. Korma coderanue myOIUYHO-TIPABOBBIX OCHOBaHUN U
YACTHOMPABOBBIX MPOSBJICHUN B TMPABOOTHOIIECHUSAX BO3HUKAET HE IMPOU3BOJIBHO, a BBUIY
KOHCTUTYLIIMOHHO OOYCJIOBIIEHHBIX TMOTpeOHOCTe B Haubonee JPPEKTUBHOM pEIICHUU
roCy/IapCTBEHHBIX 3a]1a4, HET MOBOJIa yCMAaTPUBATh B 3TOM OTCTYIUICHHE OT MPUHIIUIIOB IIPABOBOTO
peryaupoBaHusl.

5. Takum o0pa3oM, B OTCYTCTBHE CICIHAIBHBIX HOPMATHBHBIX TIOJOXKCHHNA 00
OTBETCTBEHHOCTHU YNOJIHOMOUYEHHBIX FOCY/IapCTBEHHBIX OPraHOB 32 HECBOEBPEMEHHYIO BBIILIATY
BO3HArpakJICHUsl aJBOKAaTy IO HA3HAYEHUIO, MPHUMEHECHHE ISl LEJEH MPUBICYEHUS] K TAKOU
orBeTcTBeHHOCTU nyHKTa 1 ctareu 395 'K Poccuiickoit Peaepanny He MOXKET UCKIHOYATHCA.
[TyObnuyHO-TIpaBOBasi MpPUPOJA CaMUX OCHOBAaHUW M TIOpSAJKAa BKJIIOUEHUS aJBOKaTa 10
HA3HAYEHHIO B YTOJIOBHO-IIPOLIECCyallbHbIE OTHOIICHHS HE MOXET OBITh HENPeo0IUMbIM
MPENSTCTBUEM JUIsl TOTO, YTOOBI B IIEJISIX PeaTN3alliid KOHCTUTYITMOHHOTO TTPUHITUTIA BO3MEIICHUS
Bpena, MPUYMHEHHOTO JeicTBUsMHU (Oe31eiicTBUEM) TOCYJapCTBEHHBIX OPraHOB M UX
JIOJGKHOCTHBIX JIMI, MPUBEAIIMMU K HECBOCBPEMEHHOW BBIIIJIATE a/IBOKATy BO3HATPaXKJICHHUS 3a
y4yacTM€ B YIOJIOBHOM IIpOLECCE [0 HAa3HAUYCHUIO, NPU3HATh OIPEACISIONIee 3HAUYCHHUE
BBISIBJIEHHBIX rpakIaHCKO-IIPABOBBIX DJIEMEHTOB TSt MIPUMEHEHUS Ha3BaHHOTO
3aKOHOMNOJIOKEeHUA. [IpaBonmpuMeHeHue, OCHOBaAaHHOE Ha TakOM [IOHMMAaHUM IPUPOIBI
HCCIIETyEMBIX OTHOILIECHHI, BO BCSIKOM CIIy4dae MO3BOJISIET B CUCTEME JIEUCTBYIOLIErO MPABOBOIO
perynupoBaHus U30€KaTh HAPYIIEHUS KOHCTUTYIIMOHHBIX MPaB U 00€CTIeUnTh OaaHC HHTEPECOB
CyOBEKTOB MpaBa.

WHoe ke He TOJNBKO PacXOAMJIOCh Obl C MPUHIMIIAMHU M LEJSMU pealu3allly MpaBa Ha
OecraTHyl0 KBaIM(UIIMPOBAHHYIO IOPUIMYECKYIO TIOMOIIb, B TOM YHCIE€ B 4YacTu
CBOEBPEMEHHOH BBIIJIAThl BO3HArpa)KJIEHUS a/IBOKATy, BBIMOJHAIOLIEMY MyOIMYHO 3HAYMMbIE
(GYHKIUU 110 Ha3HAYEHUIO OPTaHOB JIO3HAHUSA, MPEIBAPUTENBHOTO CIEACTBHS WM CyAa, HO U
MPOTUBOPEUUIIO Obl KOHCTUTYLMOHHOMY HMIIEPATUBY O HEOOXOJUMOCTH BO3MEIICHMS Bpena,
IIPOTUBOIPABHO NMPUYMHEHHOTO B CBSI3U C OCYIIECTBIEHUEM T'OCYIapCTBEHHON JESATEIBHOCTH B
paznuuHbIX ee chepax (crareu 2, 18, 45, 48 u 53 Koncrurymuu Poccutickoit deneparum), uyto
HoApa3yMeBaeT, NMpH MPOYMX pPaBHBIX YCIOBUSX, HauMeHee OOpEeMEHHUTENbHBIH Ui JIHIa,
MOCTpajaBIIero OT JAecTBuil (0e31elCcTBUS) TOCYJapCTBEHHBIX OPraHOB, MOPSAOK TaKOro
BO3MEIICHHUS.

CrnenoarenbHo, myHKT 1 cratbu 395 'K Poccuiickoii @enepariny B HOPMaTHBHOM €IMHCTBE
C MYHKTOM 3 cTaTbu 2, NMOANYHKTOM 2 myHKTa 1 crateu 8 u myHkToMm 2 ctarbu 307 naHHOTrO
Kozekca He MOTYT BBICTYNaTh B KaueCTBE OCHOBAHUSA I OTKA3a B yJOBIETBOPEHUH TPeOOBAHUS
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aJIBOKara, y4aCcTBOBABIICTO B YT'OJIOBHOM [CJI€ IMO Ha3HAYCHHUIO, O B3BICKAHHWH IIPOLCHTOB 3a
HCCBOCBPCMCHHYIO BBIIJIATY YIIOJTHOMOYCHHBIMUA IOCYAapCTBCHHBIMHA OpraHaMi BO3HAIrpaK ACHU A
3a TaKO€ y4acCTuc.

@denepanbHbIi 3aKOHOIATENb HE JIUIIEH BO3MOKHOCTU YCTaHOBUTD CIIELUAIIBHOE IIPABOBOE
perylnupoBaHUe BO3MELICHUs YOBITKOB ((PMHAHCOBBIX MOTEPH), OOYCIOBICHHBIX MPOCPOUKOM
BBIIUIATBl BO3HAIPAKICHUS AaJBOKaTy, y4acTBOBABIIEMY B YIOJOBHOM Je€JI€ II0 HAa3HAYCHUIO
OpraHoB JI03HAHUs, IPEIBAPUTEIBHOIO CIEACTBHA M Cyla, C yYE€TOM IPABOBBIX IO3ULUI
Koncrutynunonnoro Cyna Poccuiickoit ®denepanum, BpIcKa3aHHBIX B HacTosieM [locraHoBneHun.

Hcxons u3 u3ioKeHHOTro U PYKOBOACTBYSCH cTaThamu 6, 47.1, 71, 72, 74, 75, 78, 79 u 100
@®enepanibHoro  koHcTuTyuuoHHoro 3akoHa "O  Koncturynmumonnom Cyne Poccuiickoit
®enepanun", Koncruryunonnsiii Cyn Poccuiickont ®enepanunu

IIOCTAaHOBUJI:

1. ITpusnars nyHkr 1 crareu 395 I'K Poccuiickoii denepanuu B HOpMaTUBHOM €JUHCTBE C
IIYHKTOM 3 cTaThy 2, HOAIMYHKTOM 2 IyHKTa 1 cTarbu 8 u nmyHkToMm 2 cratbu 307 nanHoro Konekca
He mnpoTtuBopevamumu Kouctutynuu Poccuiickoit ®denepanuu, MOCKOIBKY - 1O HX
KOHCTUTYLIMOHHO-TIPABOBOMY CMBICITy B CHUCTEME JEHCTBYIOIIETO MPABOBOIO PETrYJIMPOBAHUS -
OHHM HE MOTYT BBICTYIIaTh B Kaue€CTBE OCHOBAaHHUs JUIA OTKa3a B YAOBJIETBOPEHHU TPeOOBaHUS
aJlBOKaTa, Y4YacTBOBABIIETO B YIOJOBHOM JieJie TI0 HAa3HAYCHHIO OPraHOB JO3HAHUA,
MPEIBAPUTEIHLHOTO CIEACTBHUS U Cy/Aa, O B3bICKAHUU MPOIEHTOB 32 HECBOEBPEMEHHYIO BBIILIATY
YIOJIHOMOYEHHBIMH TOCYJI@PCTBEHHBIMU OpPraHaMH BO3HArpaXACHUS 3a OKa3aHHE dTUM
aJIBOKATOM IOPUIUYCCKON ITOMOIIIH.

BrisBiieHHblii B HactosimeM  [locTaHOBIEHMHM — KOHCTUTYIIMOHHO-TIPABOBOM  CMBICT
YKa3aHHBIX B3aMMOCBSI3aHHBIX TOJIOKEHUH SBISETCS 00Ie00s3aTeTbHBIM, YTO UCKITIOUAET JIF000e
WHOE UX MCTOJIKOBAHHE B MIPABONPUMEHUTEILHOMN MPaKTHKE.

2. [IpaBonpuMEHUTENIbHBIE PEIICHUS], BHIHECEHHBIE B OTHOLIEHUH IrpakaaHHa Muxaiinuka
Buranus 'eHHagpeBHUYa 1 OCHOBAHHBIE HA MOJIOKEHUAX ITyHKTA 3 CTAThbU 2, MOAIYHKTA 2 MIyHKTa
1 crarbu 8, mynkra 2 crareu 307 u mynkra 1 ctarbu 395 'K Poccuiickoit denepanuu B ux
B3alMOCBSA3M B HCTOJIKOBAaHMH, DPACXONALIEMCS C MX KOHCTHUTYLMOHHO-IIPABOBBIM CMBICIIOM,
BBISIBJICHHBIM B HacTodleM [locTaHoBiIeHNH, TOJIEkKAT IEPECMOTPY B YCTAHOBICHHOM MOPSIIKE.

3. Hacrosimee IloctaHOBIeHHE OKOHYATENbHO, HE TMOUIEKHUT O00XKaJOBAaHHUIO, BCTYNAaeT B
CHIIy CO JHS O(UIMAIBLHOTO OIyOJIMKOBaHMsS, NEHCTBYET HENOCPEICTBEHHO M He TpelyeT
HOATBEPXKICHUS JPYTUMH OpraHaMH U JOJDKHOCTHBIMH JIUIIAMHU.

4. Hacrosmee [locraHoBieHHEe TMOMAJNEKUT HE3aMEUIMTEIBHOMY OIyOIMKOBAHUIO B
"Poccuiickoit rTazere", "CoOpanum 3akoHomarenbcTBa Poccuiickoit ®Denepanmuu" u Ha
"O¢unmanbHOM HHTEPHET-TIOpTaNe IpaBoBoi HHopMau" (WWWw.pravo.gov.ru).

Koncturyunonnsiii Cyg
Poccuiickoit @enepanuu
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